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Prefazione
Giuseppe Di Salvo
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,O� FRQIHULPHQWR�GHOOH�SDUWHFLSD]LRQL� VRFLHWDULH� LQ�XQ� trust hol-
ding costituisce senz’altro una delle più tipiche e anche frequenti 
PDQLIHVWD]LRQL�� QHOOD� SUDVVL�� GHOO̵LVWLWXWR� JLXULGLFR� GL� PDWULFH� DQ-
JORVDVVRQH�H�GXQTXH�LPSRUWDWR�QHO�GLULWWR�FRQWLQHQWDOH�GDO�PRQGR�
di common law, FKH�QHO�VXR�DPELHQWH�G̵RULJLQH�YLHQH�GHFOLQDWR�̱�
QHOO̵HVSUHVVLRQH� FRPXQH�� VH� QRQ� DOWUR�� LQ� DPELWR� DQJORDPHULFDQD�
̱�DO�SOXUDOH��SURWDJRQLVWD�GL�XQD�VSHFLͤFD�EUDQFD�GHOO̵RUGLQDPHQWR��
ossia law of Trusts, HYLGHQ]LDQGRVL�VXELWR� LQ� WDO�PRGR� OD�SDUWLFR-
ODUH� YHUVDWLOLW¢� GL� XQD� ͤJXUD� �HODERUDWD� HG� HYROXWDVL� SHU� VHFROL�� LQ�
SDUWLFRODUH� LQ� ,QJKLOWHUUD�� IXQ]LRQDOH�D�PROWHSOLFL�ͤQDOLW¢�VXO�SLDQR�
VRFLR�HFRQRPLFR��PHQWUH� LQ�FKLDYH�VTXLVLWDPHQWH�JLXULGLFD� L� SUR-
EOHPL�FXL�LO�ULFRUVR�DO�trust GHWHUPLQD�H��DO�FRQWHPSR�FRQWULEXLVFH�D�
ULVROYHUH�DWWHQJRQR��FRP̵ª�QRWR��DOOD�ULOHYDQ]D�H�DOOD�GLVFLSOLQD�GHL�
YLQFROL�LQVWDXUDWL�H�UHWWL�GDOOD�ͤGXFLD��GDO�GXSOLFH�SXQWR�GL�YLVWD��(a) 
LQWHUQR�DO�UDSSRUWR�WUD�ͤGXFLDQWH�H�ͤGXFLDULR�HG�(b) esterno a costo-
ro, ossia dal punto di vista dei soggetti terzi.

��QRWR��SHUDOWUR��FKH�OD�ͤJXUD�GHO�trust può HVVHUH�FRPSUHVD�VRO-
WDQWR�PXRYHQGR�GDOOD�SURVSHWWLYD�SURFHVVXDOH�R��SL»�FRUUHWWDPHQWH��
JLXULVGL]LRQDOH��RVVLD�GDOO̵HYROX]LRQH�GHOOH�IRUPH�GL�WXWHOD��VYLOXSSD-
WHVL� VWRULFDPHQWH� LQ� ,QJKLOWHUUD� JUD]LH� DOOD� JLXULVGL]LRQH�GL�equity - 
DOWHUQDWLYD��PD�DO�WHPSR�VWHVVR�FRPSOHPHQWDUH��ULVSHWWR�D�TXHOOD�GL�
common law -, QDWD�SHU�VXSHUDUH� LO�QRWHYROH� IRUPDOLVPR��TXDOH� OD-
VFLWR�GHO�GLULWWR�URPDQR�FODVVLFR��GHOOH�D]LRQL�WLSL]]DWH�H�FKLXVH��FKH�
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LPSHGLYD�DOOH�&RUWL��GL�common law, s’intende) di offrire una risposta 
LQ�WHUPLQL�GL�JLXVWL]LD�VRVWDQ]LDOH�QHOOH�PROWHSOLFL�VLWXD]LRQL�LQ�FXL�LO�
VRJJHWWR�OHVR�DYUHEEH�SRWXWR�DGGXUUH�UDJLRQL�GL�RUGLQH�HWLFR�H�PRUDOH�
per invocare un intervento del giudice.

/H�GLIͤFROW¢�GHULYDQWL�GDL� IDWWRUL�FXOWXUDOL��FRV®�FRPH�GDOOH�FDWH-
JRULH� H� GDOOH� QRUPH� JLXULGLFKH� FDUDWWHUL]]DQWL� JOL� RUGLQDPHQWL� FRQ-
WLQHQWDOL�̱�FLDVFXQR�D� VXR�PRGR��PD�FRQ�QRWHYROL� DIͤQLW¢� ULVSHWWR�
DOOD�GLIͤGHQ]D�GL�IRQGR�QHL�FRQIURQWL�GHO�trust H�GHOOH�VXH�SRWHQ]LDOLW¢�
̱�KDQQR�LPSHGLWR�FKH�OD�ͤJXUD�LQ�HVDPH�SRWHVVH�VYLOXSSDUVL��JUD]LH�
DOO̵RSHUD�GHL�JLXULVWL� �LPSHJQDWL�� WDQWR�QHOOD�YHVWH�GRWWULQDOH��TXDQWR�
FRPH�JLXULVSUXGHQ]D�SUDWLFD���QRQRVWDQWH�O̵LQGLVFXWLELOH�XWLOLW¢�GHOOR�
VWUXPHQWR�FKH�FRQVHQWH�GL�̹VHJUHJDUH̹�XQ�SDWULPRQLR�DL�SL»�VYDULD-
WL�ͤQL� �GD�TXHOOL�FRPPHUFLDOL�H�ͤQDQ]LDUL��SHUVHJXLWL�FRQ� OH� IRUPH�GL�
commerciai trust a quelli solidaristici e caritatevoli, realizzati attra-
YHUVR�LO�PRGHOOR�GL�charitable trust o charity).

7DOH�LQGLVFXVVD�IXQ]LRQDOLW¢��WXWWDYLD��KD�FRQGRWWR�LQ�,WDOLD��FRPH�
GHO�UHVWR�LQ�DOWUL�6WDWL��D�JXDUGDUH�VHPSUH�FRQ�DPPLUD]LRQH�H�LQ�RJQL�
caso apertura al trust, FRPH� HVHPSODUH� HVSUHVVLRQH� GL� ULFRQRVFL-
PHQWR�H�YDORUL]]D]LRQH�GHOO̵DXWRQRPLD�SULYDWD�QHJOL� RUGLQDPHQWL�GL�
common law, &RQ� LO�GXSOLFH�HIIHWWR��SHU�TXDQWR� ULJXDUGD� O̵,WDOLD�� (a) 
GL� LQWHUYHQLUH� OHJLVODWLYDPHQWH� SHU� GLVFLSOLQDUH� O̵DWWLYLW¢� GL� JHVWLRQH�
GL�SDWULPRQL�SHU�FRQWR�DOWUXL��QHL�GLYHUVL�VHWWRUL�LQ�FXL�O̵HVLJHQ]D�GHOOD�
VHSDUD]LRQH�SDWULPRQLDOH��FRQ�WXWWL�L�YDQWDJJL�FKH�HVVD�DYUHEEH�FRP-
SRUWDWR��HUD�SDUWLFRODUPHQWH�DYYHUWLWD��DG�HVHPSLR�� OH�VRFLHW¢�GL� LQ-
WHUPHGLD]LRQH�PRELOLDUH�6,0��L�IRQGL�GL�SUHYLGHQ]D�H�DVVLVWHQ]D�FRP-
SOHPHQWDUH�GHWWL�̹IRQGL�SHQVLRQH̹��FRV®�FRPH�OD�JHVWLRQH�DFFHQWUDWD�
GHL�WLWROL�H�GHL�YDORUL�PRELOLDUL��H�(b) GL�DGHULUH�VHQ]D�ULVHUYH��WUD�L�SULPL�
Paesi di diritto continentale, alla Convenzione internazionale dell’Aj 
a del 1° luglio 1985 (resa esecutiva in Italia nel 1989 ed entrata in 
YLJRUH�QHO��������DYHQWH�OR�VFRSR�GL�GHWHUPLQDUH�OD�OHJJH�UHJRODWULFH�
e riconoscere il trust FRVWLWXLWR�DOO̵HVWHUR�FRQ�L�UHTXLVLWL�IRUPDOL�VWDEL-
OLWL�GDOOD�VWHVVD�&RQYHQ]LRQH��SRWHQGRVL�ͤQDOPHQWH�ULWHQHUH��VHFRQGR�



935()$=,21(

XQ̵RSLQLRQH�ODUJDPHQWH�GLIIXVD�WUD�JOL�VWXGLRVL��FKH�O̵LVWLWXWR�VLD�VWDWR�
VRVWDQ]LDOPHQWH�UHFHSLWR�DQFKH�GDO�GLULWWR�LWDOLDQR��VLD�SXUH�LQ�PRGR�
indiretto, ossia attraverso una convenzione di diritto internazionale 
privato.

/R� VWXGLR� GL� &DUOR� &LFDOD�� FKH� VL� VHJQDOD� SRVLWLYDPHQWH� LQ� SUL-
PR�OXRJR�SHU�LO�VXR�̹SUHFLVR�LQWHQWR�SUDWLFR̹�̱�HVSOLFLWDWR��GHO�UHVWR��
GDOO̵$XWRUH�LQ�DSHUWXUD����LQGLYLGXD�QHO�FRQIHULPHQWR�LQ�XQ�trust di par-
WHFLSD]LRQL�GL�XQD�R�SL»�VRFLHW¢�GL�FDSLWDOL�OD�IDWWLVSHFLH�FRVWLWXHQWH�LO�
EDQFR�GL�SURYD�GHOOD�VWHVVD�WHQXWD��LQ�SULPR�OXRJR��H�SRL�GHOOH�FRQVH-
JXHQ]H�JLXULGLFKH�UHODWLYH�DO�UDSSRUWR�GL�ͤGXFLD��FKH�VL�FROORFD�D�IRQ-
GDPHQWR�GHOOD�FRVWLWX]LRQH�GHO�trust. Un rapporto che vede l’attribu-
]LRQH�GL�XQ�GLULWWR�D�XQ�VRJJHWWR��GHWWR�ͤGXFLDULR��ͤQDOL]]DWR�DOOD��PD�
DQFKH�GHOLPLWDWR��GDOOD��FXUD�GL�XQ�LQWHUHVVH�DOWUXL��GHWWR�ͤGXFLDQWH�R�
DQFKH�EHQHͤFLDULR���VHQ]D�HVFOXGHUH� O̵LSRWHVL� LQ�FXL� OD�WLWRODULW¢��GHO�
bene, funzionale alla realizzazione dell’interesse altrui attraverso la 
JHVWLRQH�ͤGXFLDULD��QRQ�YHQJD�WUDVIHULWD��VLFFK«�LO�WLWRODUH�ULPDQH�WDOH��
PD�FDPELD�DELWR�JLXULGLFR��SHU�FRV®�GLUH��GLYHQWDQGR��SURSULR�SHU�HI-
IHWWR�GHO�UDSSRUWR�GL�ͤGXFLD��ͤGXFLDULR��RVVLD�JHVWRUH�GHO�̹VXR̹�EHQH��
PD�QHOO̵LQWHUHVVH�GL�DOWUL��FKH�VL�GHͤQLVFH�ͤGXFLDQWH��

1HOO̵DSSUH]]DELOH� VIRU]R� GL� VLQWHVL�� FRQ� FXL� O̵$XWRUH� ª� ULXVFLWR� D�
PHWWHUH�EHQ�D�IXRFR�XQD�VHULH�GL�SUREOHPDWLFKH�FRQQHVVH�DOO̵RJJHWWR�
del trust, O̵LQGDJLQH�VL�SUHVHQWD�DO�FRQWHPSR�GHQVD�H�DG�DPSLR�VSHW-
WUR��LQ�TXDQWR�YHQJRQR�DIIURQWDWH�OH�TXHVWLRQL�ULFRQGXFLELOL�DOO̵DPEL-
WR�SL»�SURSULDPHQWH�FLYLOLVWLFR�� LQTXDGUDWH�VHPSUH�QHO� FRQWHVWR�GHO�
GLULWWR� FRPPHUFLDOH� H� LQ�SDUWLFRODUH�VRFLHWDULR��PD�DQFKH� OH�QXPH-
URVH�SUREOHPDWLFKH�ͤVFDOL��UHVH�SL»�FRPSOHVVH�QHL�FDVL��SHU�QXOOD�LQ-
IUHTXHQWL�� LQ�FXL�FRPSDLDQR�HOHPHQWL�GL� LQWHUQD]LRQDOLW¢��FRQ�LO�ͤVFR�
italiano deve confrontarsi.

,Q� WDO�VHQVR��SXU�VHQ]D�ULQXQFLDUH�DOO̵LQTXDGUDPHQWR�GHOO̵LVWLWXWR��
con un cenno nelle pagine iniziali alle principali questioni di carattere 
JHQHUDOH�� OR�VWXGLR�JXDUGD�DOO̵DWWXDOLW¢�H�DOOH�TXHVWLRQL�FKH�O̵RSHUDWR-
UH�GHYH�RJJL�DIIURQWDUH�TXDQGR�LQWHQGH�ULFRUUHUH�DO�PRGHOOR�GHO�trust, 
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DYHQGR�GL�PLUD� OD�SURWH]LRQH�GHO�SDWULPRQLR� �ͤQDOLW¢�FKH�FRQQRWD� OH�
IRUPH�GL� trust LQ�VHQVR� ODWR�H�FKH�SRQH�� WUD� O̵DOWUR�� LO�SUREOHPD�GHOOD�
GLIIHUHQ]LD]LRQH�GHOOD�ͤJXUD�LQ�HVDPH�ULVSHWWR�DG�DOWUH��FRPH�O̵DIͤGD-
PHQWR�ͤGXFLDULR��LO�IRQGR�SDWULPRQLDOH�R��SL»�VHPSOLFHPHQWH��XQD�VR-
FLHW¢�holding), LO�SDVVDJJLR�LQWHUJHQHUD]LRQDOH�GHO�SDWULPRQLR��QHO�VXR�
DVSHWWR�SL»�GLQDPLFR�RVVLD�HVVHQ]LDOPHQWH�FRPH�DWWLYLW¢�G̵LPSUHVD�R�
DQFRUD� OD�JHVWLRQH�XQLWDULD�GHOOH�SDUWHFLSD]LRQL��5LPDQH�� LQYHFH��YR-
OXWDPHQWH�VXOOR�VIRQGR� OD�YLFHQGD�̱�FKH�� LQ�SDVVDWR��KD� LPSHJQDWR�
i giuristi di civil law, e in particolare la dottrina di casa nostra, anche 
DOOD� OXFH� GHOO̵DWDYLFD� GLIͤGHQ]D� QXWULWD� YHUVR� LO� IHQRPHQR� JLXULGL-
FR�GL�PDWULFH� DQJORVDVVRQH� �� GHOOD� ̹GLVVRFLD]LRQH̹� GHOOD� SURSULHW¢��
QHO�VHQVR�FKH�OD�WLWRODULW¢�LQ�VHQVR�IRUPDOH�QRQ�V̵LGHQWLͤFKHUHEEH��D�
GLIIHUHQ]D�GL�TXDQWR�DFFDGH�QHO�PRGHOOR�WUDGL]LRQDOH�H�VHPSOLͤFDWR�
GHOOD�SURSULHW¢�SULYDWD��FRQ� O̵LQWHUHVVH�DOO̵HVHUFL]LR�GHL�GLULWWL� WLSLFD-
PHQWH�ULFRQRVFLXWL�DO�SURSULHWDULR��FKH�VL�UHDOL]]DQR�DWWUDYHUVR�JOL�DWWL�
GL�JHVWLRQH�GHO�EHQH��TXHVWL�XOWLPL��LQIDWWL��SRVWL�LQ�HVVHUH�GDO�ͤ GXFLDULR�
�WLWRODUH� IRUPDOH��VDUHEEHUR�ͤQDOL]]DWL�D�GHWHUPLQDUH�XQ̵XWLOLW¢�QHOOD�
VIHUD�GHJOL�LQWHUHVVL��QRQ�JL¢�VXRL��EHQV®��GHO�ͤGXFLDQWH�

/̵DSSURFFLR�SUDJPDWLFR�H�SUREOHPDWLFR�DOOH�TXHVWLRQL�FKH��FRQ-
FUHWDPHQWH��SRVVRQR�LQVRUJHUH�FRQ�OD�FRVWLWX]LRQH�GHO�trust holding 
GL� SDUWHFLSD]LRQL�� QRQ� HVFOXGH� DIIDWWR�� WXWWDYLD�� O̵LQFRQWUR� FRQ� WHPL�
SDUWLFRODUPHQWH�FRPSOHVVL��RYH�LO�ULFRUVR�DOOH�FDWHJRULH�JLXULGLFKH�H�DL�
SULQFLSL�VL�UHQGH�DVVROXWDPHQWH�QHFHVVDULR��DIͤQFK«�OH�ULVSRVWH�VLDQR�
UD]LRQDOL�H�FRHUHQWL�FRQ�LO�VLVWHPD��RIIUHQGR�DJOL�RSHUDWRUL�LQ�WDO�PRGR�
OH�FHUWH]]H�FKH�FRQVHQWRQR�GL�SRUUH�LQ�HVVHUH�RSHUD]LRQL�HFRQRPLFKH�
H�ͤQDQ]LDULH�VSHVVR�FRPSOHVVH��PHGLDQWH� OR�VWUXPHQWR�JLXULGLFR�LQ�
HVDPH��&L´�YDOH��DG�HVHPSLR��QHO�FDVR�GHOOD�ULOHYDQ]D�GHO�trust FRPH�
SDWULPRQLR�VHSDUDWR�H�FRPH�VRJJHWWR�SDVVLYR�GL�LPSRVWD��RYYHUR�QHO-
la vicenda del trust ̹ͤVFDOPHQWH� LQHVLVWHQWH̹� �VHFRQGR� OD�GHGX]LR-
ne e il linguaggio dell’Agenzia delle Entrate) o ancora nel caso delle 
FRQWHVWD]LRQL��SL»�QXPHURVH�GL�TXDQWR�V̵LPPDJLQL��D�TXDQWR�FRQVWD��
GHOO̵DEXVR�GHO�GLULWWR��VHPSUH�DG�RSHUD�GHO�)LVFR�
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La costituzione del trust holding, con un particolare e opportuno 
DSSURIRQGLPHQWR�GHOOD�ͤJXUH�GHO�trust ”autodichiarato” o ”autodesti-
nato”, viene delineata con precisione individuando i diversi soggetti e 
L�UHODWLYL�LQWHUHVVL�LQ�JLRFR��FRV®�FRPH�YLHQH�HVDPLQDWR�LO�FRQIHULPHQWR�
GHOOH�SDUWHFLSD]LRQL��DQFKH�QHO�FRQIURQWR�FRQ�LO�SDWWR�GL�IDPLJOLD��GL�
UHFHQWH�LQWURGRWWR�GDO�OHJLVODWRUH�QHO�FRGLFH�FLYLOH���VHPSUH�FRQ�SDUWL-
FRODUH�DWWHQ]LRQH�DL�SURͤOL�ͤVFDOL��FKH�FRVWLWXLVFRQR�LO�ͤOR�FRQGXWWRUH�
GHOO̵DQDOLVL�GHOOH�TXHVWLRQL�LQ�WHPD�GL�DPPLQLVWUD]LRQH�H��QHOOD�SDUWH�
ͤQDOH�GHO�ODYRUR��YHQJRQR�DSSURIRQGLWH��VL�GLFHYD��DQFKH�QHOO̵LPSUH-
scindibile prospettiva ‘internazionale’, posto che sono assai frequen-
ti i casi in cui il trust SUHVHQWL�FDUDWWHUL�GL�LQWHUQD]LRQDOLW¢��FKH�SRWUHE-
EHUR�ULOHYDUH�ͤVFDOPHQWH�

,O�YROXPH��LQͤQH��SUHVHQWD�XQ�FDSLWROR�FRQ�̹GRPDQGH�H�ULVSRVWH̹��
LQWHVH�D�FKLDULUH�XOWHULRUPHQWH�H�LQ�IRUPD�VLQWHWLFDPHQWH�PROWR�HIͤ-
FDFH�OH�TXHVWLRQL�SL»�ULFRUUHQWL�H��DSSXQWR��OH�GRPDQGH�FKH�O̵RSHUDWR-
UH�SRWUHEEH�SRUVL��SULPD�GL�DIIURQWDUH�O̵LQYHVWLPHQWR��DJJLXQJHQGR�LQ�
FKLXVXUD�XQ̵DSSHQGLFH�QRUPDWLYD��DQFK̵HVVD�SUH]LRVD�SHU�FKL�LQWHQGD�
LQWUDSUHQGHUH�XQ̵RSHUD]LRQH�ULHQWUDQWH�QHOOD�WLSRORJLD�HVDPLQDWD�QHO�
lavoro di Carlo Cicala. Un lavoro, va ricordato ancora una volta, che 
ULHVFH� D� GLVWDFFDUVL��PHULWRULDPHQWH�� GDOOH� QXPHURVH� WUDWWD]LRQL� VXO�
trust, SHU�XQ�DSSURFFLR�PHWRGRORJLFR�RULJLQDOH��DQGDQGR�GULWWR�DO�FXR-
UH�GHOOH�TXHVWLRQL�JLXULGLFKH�ULOHYDQWL�SHU�JOL�RSHUDWRUL��LQ�TXHVWR�PRGR�
ULYHODQGRVL�XWLOLVVLPR��QRQFK«�OLQHDUH��QHOO̵HVSRVL]LRQH�GL�XQD�PDWHULD�
VHQ]D�GXEELR�FRPSOHVVD��H�VSHVVR�DQFKH�RVWLFD���FKH�O̵$XWRUH�ª�ULX-
scito tuttavia a rendere chiara e avvincente per il lettore.
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'D� TXHVWD� VHSDUD]LRQH� SDWULPRQLDOH� GLVFHQGH� XQ̵LPSRUWDQWH�
FRQVHJXHQ]D�� LO� UHGGLWR� FKH� GHULYD� GDL� EHQL� LQ� WUXVW� QRQ� FRQFRUUH�
D�FRVWLWXLUH�OD�EDVH�LPSRQLELOH�GHO�WUXVWHH��HG�LQIDWWL��FRPH�VL�YHGU¢�
PHJOLR�SL»�DYDQWL��§ 5.2 ss.���LO�WUXVW��R�PHJOLR��LO�SDWULPRQLR�LYL�VH-
gregato) ª�XQ�DXWRQRPR�VRJJHWWR�SDVVLYR�GL�LPSRVWD�DL�ͤQL�GHOO̵LP-
posizione reddituale (art. 73 TUIR).

Sennonché, l’Agenzia delle Entrate ha individuato alcune ipotesi 
LQ�FXL�LO�WUXVW��DL�ͤQL�ͤVFDOL��QRQ�SX´�ULWHQHUVL�XQ�VRJJHWWR�DXWRQRPR�
GL�LPSXWD]LRQH�GHL�UHGGLWL��PD�GHYH�HVVHUH�FRQVLGHUDWR�̸ͤVFDOPHQWH�
LQHVLVWHQWH̹��9L�VRQR��FLRª��FDVL�LQ�FXL�LO�WUXVW��SXU�SHUIHWWDPHQWH�YDOLGR�
VHFRQGR�LO�GLULWWR�FLYLOH��ª�WUDWWDWR�GDOO̵$JHQ]LD�FRPH�LQHVLVWHQWH�DL�ͤQL�
ͤVFDOL�

&L´�DFFDGH�LQ�SULPR�OXRJR�QHO�FDVR�LQ�FXL�LO�GLVSRQHQWH�QRPLQL�
V«�VWHVVR�FRPH�WUXVWHH��trust autodichiarato, su cui v. § 3.3).

ͷϫͷͿЊͻ΂
Trust autodichiarato
/̵LPSUHQGLWRUH�YXROH�UHQGHUH�OH�SURSULH�SDUWHFLSD]LRQL�VRFLDOL�LQDWWDF-
FDELOL�GDL�FUHGLWRUL��3HU�TXHVWD�UDJLRQH� OH�FRQIHULVFH� LQ� WUXVW��DIͤGD�D�
V«�VWHVVR�LO�UXROR�GL�WUXVWHH�HG�LQGLFD�LO�SURSULR�ͤJOLR�FRPH�EHQHͤFLD-
ULR� GHL� GLYLGHQGL�� 3HU� O̵HIIHWWR�� QHO� SDWULPRQLR� GHOO̵LPSUHQGLWRUH� YLHQH�
FRVWLWXLWR��FRPH�SDWULPRQLR�VHSDUDWR��LO�SDFFKHWWR�GL�SDUWHFLSD]LRQL�LQ�
questione.

/̵$JHQ]LD�GHOOH�(QWUDWH��LQ�TXHVWR�FDVR��FRQVLGHUD�LO�WUXVW�ͤVFDO-
PHQWH� LQHVLVWHQWH��H�DOOR�VWHVVR�PRGR�KD� LQGLYLGXDWR��FRQ�&LUFRODUL�
nn. 43/E del 2009 e 61/E del 2010) altre ipotesi nelle quali il trust 
GHYH�FRQVLGHUDUVL�ͤWWL]LDPHQWH�̸LQWHUSRVWR̹��FRQ�OD�FRQVHJXHQ]D��DL�
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ͤQL�ͤVFDOL��GL�ULWHQHUH�FKH�TXDQWR�WUDVIHULWR�DO�WUXVWHH�VLD�ULPDVWR�QHO�
SDWULPRQLR�GHO�GLVSRQHQWH7. 

Senza scendere in eccessivo dettaglio, la caratteristica principale 
GHO� WUXVW� �ͤVFDOPHQWH�� LQHVLVWHQWH� VWD�� VHFRQGR� O̵$JHQ]LD�� QHO� IDWWR�
FKH�LO�GLVSRQHQWH�PDQWHQJD�LO�SRWHUH�GL�DPPLQLVWUDUH�LO�WUXVW��DQFKH�LQ�
PRGR�LQGLUHWWR��RYYHUR�QHOOD�FLUFRVWDQ]D�FKH�LO�GLVSRQHQWH�FRQVHUYL��
IRUPDOPHQWH� R� DQFKH� LQ� YLD� GL�PHUR� IDWWR�� LO� SRWHUH� GL� GDUH� LQGLFD-
]LRQL�YLQFRODQWL�DO�WUXVWHH�R�GL�PRGLͤFDUH�LO�SURJUDPPD�GHO�WUXVW��DG�
HVHPSLR��FRQ�ULJXDUGR�DOOD�LQGLYLGXD]LRQH�GHL�EHQHͤFLDUL�LQ�SHUVRQH�
GLYHUVH�GD�TXHOOH�RULJLQDULDPHQWH�GHVLJQDWH�R�DO�PRPHQWR�GL�FHVVD-
zione del trust)8��'HWWR�DOWULPHQWL�� O̵$JHQ]LD��SHU� ULFRQRVFHUH� LO� WUXVW�
TXDOH�DXWRQRPR�VRJJHWWR�SDVVLYR��HVLJH�FKH�LO�disponente distacchi 
HIIHWWLYDPHQWH� H� GHͤQLWLYDPHQWH� GD� V«� O̵DPPLQLVWUD]LRQH� GHO� EHQH�
FRQIHULWR��DIͤGDQGRQH�OD�JHVWLRQH�DG�XQ�VRJJHWWR�D�OXL�HVWUDQHR�H�YLQ-
FRODWR�D�VHJXLUH�XQ�SURJUDPPD�QRQ�SL»�PRGLͤFDELOH��,Q�DSSOLFD]LRQH�
di questo principio, anche il trust revocabile, cioè il trust nel quale il 
GLVSRQHQWH�SX´�GHFLGHUH�� LQ�TXDOXQTXH�PRPHQWR��FKH� LO�SDWULPRQLR�
UHWURFHGD�D�OXL��YLHQH�FRQVLGHUDWR�ͤVFDOPHQWH�LQHVLVWHQWH��&LUFRODUH�
Q�����(�GHO�������SHU�XQ�HVHPSLR�Y��OD�5LVSRVWD�Q������GHO�������

7 &RQ�FRQVHJXHQ]H�LQ�WHPD�GL�DVVROYLPHQWR�GHJOL�REEOLJKL�GL�PRQLWRUDJJLR�ͤV-
cale che sono analizzate da AϜͻͷ΁Ϭͻ, 0RQLWRUDJJLR�ͤVFDOH�H�WUXVW�LQWHUSRVWL, 2019, 
pp. 516 ss. 
8 6L�GHYH��SHUDOWUR��VHJQDODUH�FKH�QHO�GLULWWR�GL�RULJLQH��QHO�QRVWUR�FDVR��-HUVH\�
/DZ��DUW���$��ª�HVSUHVVDPHQWH�SUHYLVWR�FKH�LO�GLVSRQHQWH�SRVVD�ULVHUYDUH�D�V«�XQD�
VHULH�GL�SRWHUL�� IUD�FXL�DG�HVHPSLR�TXHOOR�GL�GHVWLQDUH� LO� UHGGLWR�R� LO�FDSLWDOH�GHO�
trust. Sul punto v. LϭЊ΂ͻ, Istituzioni, 2020, p. 97 ss. Per scongiurare ogni rischio 
FLUFD�LO�IDWWR�FKH�LO�ULFKLDPR�JHQHULFR�DO�GLULWWR�GL�RULJLQH��QHO�TXDOH�VRQR�SUHYLVWL�
SRWHUL�GL�FRQWUROOR�LQ�IDYRUH�GHO�GLVSRQHQWH��SRVVD�IDU�ULWHQHUH�LO�WUXVW�ͤVFDOPHQWH�
inesistente, Gͱ;;ͻϲͻͱ (Trattamento tributario dei dividendi spettanti ad un trust: il 
ͤVFR�H�LO�GRQXP�IHUHQV��������S�������VXJJHULVFH�GL�LQVHULUH�LQ�RJQL�DWWR�LVWLWXWL-
YR�GL�WUXVW�LQWHUQR�XQD�FODXVROD�JHQHUDOH�GL�FRPSDWLELOLW¢�IXQ]LRQDOH�LQ�EDVH�DOOD�
TXDOH�OD�OHJJH�GL�RULJLQH��ULFKLDPDWD��QRQ�YLHQH�DSSOLFDWD�QHOOD�SDUWH�LQ�FXL�GHWWD�
UHJROH�QRQ�IXQ]LRQDOPHQWH�FRQIRUPL�DOO̵DWWR�LVWLWXWLYR��
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3UHPH� ULEDGLUH� FKH� LO� WUXVW� ª� FRQVLGHUDWR� ͤVFDOPHQWH� LQHVLVWHQWH�
anche nel caso in cui il controllo del disponente sia esercitato in via 
PHUDPHQWH� IDWWXDOH�� RVVLD� IRUQHQGR� LQGLFD]LRQL� DO� WUXVWHH� DO� GL� IXRUL�
GL�TXDQWR�SUHYLVWR�GDOO̵DWWR�LVWLWXWLYR�GHO�WUXVW��DG�HVHPSLR��DWWUDYHUVR�
PDLO�� WHOHIRQDWH�HFF���� OD�VWHVVD�FLUFRVWDQ]D�FKH�VLD�VFHOWR�XQ�WUXVWHH�
WURSSR� ̸YLFLQR̹� DO� GLVSRQHQWH� ODVFLD� SUHVXPHUH� SRVVLELOL� LQWHUIHUHQ]H�
FKH�SRVVRQR�LQGXUUH�LO�ͤVFR�LWDOLDQR�D�FRQFOXGHUH�SHU�O̵LQHVLVWHQ]D�ͤ-
VFDOH�GHO�WUXVW��XQ�HVHPSLR�QHO�TXDOH�OD�*XDUGLD�GL�)LQDQ]D�KD�ULWHQXWR�
ͤWWL]LD�O̵LQWHUSRVL]LRQH�GL�WUXVW�LQ�TXDQWR�LO�GLVSRQHQWH�QH�DYHYD�VHPSUH�
PDQWHQXWR�LO�FRQWUROOR�ª�DIIURQWDWR�QHOOD�5LVSRVWD�Q������GHO�������

ͷϫͷͿЊͻ΂
Il disponente mantiene il controllo di fatto del trust
,O�GLVSRQHQWH�WUDVIHULVFH�OH�SDUWHFLSD]LRQL�GL�FRQWUROOR�GL�XQD�VRFLHW¢�LQ�XQ�
WUXVW��QRPLQDQGR�LO�SURSULR�ͤJOLR�FRPH�EHQHͤFLDULR�H�LO�SURSULR�FRPPHU-
FLDOLVWD�FRPH�WUXVWHH��$OO̵DVVHPEOHD�GHL�VRFL�ª�VHPSUH�SUHVHQWH�LO�GLVSR-
QHQWH��LQ�TXDOLW¢�GL�GHOHJDWR�GHO�WUXVWHH��

,Q�TXHVWR�FDVR�ª�SUREDELOH�FKH�O̵$JHQ]LD�ULWHQJD�ͤVFDOPHQWH�LQHVLVWHQWH�
il trust, con tutte le conseguenze che ne derivano (§ 5.2).

/̵LPSRVWD]LRQH�GHOO̵$JHQ]LD�ª�VWDWD�FULWLFDWD��FRQ�YDOLGL�DUJRPHQ-
WL��SHU�LO�VXR�HFFHVVLYR�ULJRUH��GDO�PRPHQWR�FKH�JXDUGD�FRQ�VRVSHW-
WR�� ULWUDHQGRQH� LQ�PRGR�DXWRPDWLFR� OD�FRQFOXVLRQH�GHOO̵LQHVLVWHQ]D�
DL�ͤQL�ͤVFDOL�GHO� WUXVW��DG�XQD�FLUFRVWDQ]D��H�FLRª�FKH� LO�GLVSRQHQWH�
conservi un’influenza sull’operato del trustee, che il diritto di origine 
DPPHWWH�JHQHUDOPHQWH��,O�GLVFRQRVFLPHQWR�DL�ͤQL�ͤVFDOL�GL�WUXVW�FRV®�
VWUXWWXUDWL�VHPEUD��GXQTXH��FRQWUDVWDUH�FRQ�XQD�FRUUHWWD�OHWWXUD�GHOOD�
Convenzione di L’Aja9.

9 6XO�SXQWR��Y��DPSLDPHQWH�LϭЊ΂ͻ, Il “controllo” in materia di trust, auto-dichia-
rato e non, 2020, p. 121 ss.



453.  LA COSTITUZIONE DEL TRUST DI PARTECIPAZIONI

VRJJHWWL� D� YDQWDJJLR�GHL� TXDOL� YLHQH�DPPLQLVWUDWR� LO� SDWULPRQLR��9L�
ª�XQD�FRQVLGHUHYROH�YDULHW¢�GL�PRGL�FRQ�FXL�LO�GLVSRQHQWH�SX´�GHVL-
JQDUH�WDOL�VRJJHWWL��0L�OLPLWR�DG�LVRODUQH�GXH��LQ�IXQ]LRQH�GHOOH�GLYHUVH�
FRQVHJXHQ]H�FKH�QH�GHULYDQR�VXO�SLDQR�ͤVFDOH��DL�VHQVL�GHOO̵DUW������
FRPPD����78,5��VL�YHGDQR�OD�&LUFRODUH�Q�����(�GHO�������SS�����VV���H�
OD�&LUFRODUH�Q�����(�GHO�������SS����VV���

a) 7UXVW�̸ WUDVSDUHQWL̹, nei quali il trustee è tenuto�DG�HURJDUH�VRPPH�
GHWHUPLQDWH�LQ�IDYRUH�GL�EHQHͤFLDUL�EHQ�LQGLYLGXDWL��FRQ�OD�FRQVH-
JXHQ]D�FKH�TXHVWL�XOWLPL�ULVXOWDQR�VHQ]̵DOWUR�WLWRODUL�GHO�GLULWWR�GL�
pretendere dal trustee l’attribuzione di reddito.

ͷϫͷͿЊͻ΂
Trust trasparente
Il disponente conferisce nel trust le partecipazioni sociali, individuando i 
SURSUL�GXH�ͤJOL�FRPH�EHQHͤFLDUL��H�SUHYHGHQGR�FKH�L�GLYLGHQGL��LQFDVVDWL�
GDO� WUXVW�� YHQJDQR�REEOLJDWRULDPHQWH� WUDVIHULWL� DL� EHQHͤFLDUL� LQ� UDJLRQH�
GHO�����SHU�FLDVFXQ�EHQHͤFLDULR�

In questo caso, e come meglio vedremo infra, i dividendi verranno im-
SXWDWL�DL�ͤQL�ͤVFDOL�DL�EHQHͤFLDUL��LQGLSHQGHQWHPHQWH�GDO�IDWWR�FKH�VLDQR�
VWDWL�HIIHWWLYDPHQWH�SHUFHSLWL�GD�FRVWRUR��YLJHQGR�D�TXHVWR�ͤQH�LO�SULQFL-
pio di competenza e non quello di cassa).

b)  7UXVW�̸RSDFKL̹��QHL�TXDOL�LO�WUXVWHH�ª�WHQXWR�DG�DPPLQLVWUDUH�LO�SD-
WULPRQLR� H��a sua scelta�� XWLOL]]DUH� L� UHGGLWL� SHU� LQFUHPHQWDUOR� R�
HURJDUH�VRPPH�DL�EHQHͤFLDUL�
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ͷϫͷͿЊͻ΂
Trust opaco
Il disponente conferisce nel trust le partecipazioni sociali, prevedendo 
che i dividendi siano utilizzati, a scelta del trustee��SHU� LQFUHPHQWDUH� LO�
SDWULPRQLR�GHO�WUXVW��RYH�LO�PHUFDWR�RIIUD�SURVSHWWLYH�YDQWDJJLRVH�GL�LQYH-
VWLPHQWR�LPPRELOLDUH��R�SHU�HURJDUH�VRPPH�DL�EHQHͤFLDUL��

,Q�TXHVWR�FDVR�L�GLYLGHQGL�QRQ�VDUDQQR�LPSXWDWL�DL�EHQHͤFLDUL��PD�VXEL-
ranno l’imposizione direttamente in capo al trust. L’Agenzia parla di trust 
opaco (un esempio di questo tipo è esaminato dalla Risoluzione n. 425/E 
del 2008).

/H�PRGDOLW¢�DSSHQD�LOOXVWUDWH��SHUDOWUR��SRVVRQR�combinarsi va-
ULDPHQWH�IUD�GL�ORUR��DOO̵LQWHUQR�GL�XQ�PHGHVLPR�WUXVW��VHFRQGR�LO�SUR-
JUDPPD�GHͤQLWR�GDO�GLVSRQHQWH����LO�FDVR�GHO�F�G��WUXVW�̸PLVWR̹��&LU-
FRODUH�Q�����(�GHO�������SS����VV���XQ�FDVR�SUDWLFR�ª�HVDPLQDWR�QHOOD�
Risoluzione n. 81/E del 2008).

ͷϫͷͿЊͻ΂
Trust misto
Il disponente conferisce nel trust le partecipazioni sociali, prevedendo 
che una parte del reddito venga accantonata a capitale e una parte sia, 
LQYHFH��DWWULEXLWD�DL�EHQHͤFLDUL�

È quindi chiaro che gli aggettivi “trasparente” ed “opaco” non si 
ULIHULVFRQR�WDQWR�DOOH�WLSRORJLH�GL�WUXVW��PD��DSSXQWR��DOOH�PRGDOLW¢�FRQ�
FXL�LO�SDWULPRQLR�H�L�UHGGLWL�GHO�WUXVW�YHQJRQR�DPPLQLVWUDWL�HG�DWWULEX-
LWL��VH�GHO�FDVR��DL�EHQHͤFLDUL4.

4 LϭЊ΂ͻ, Istituzioni, 2020, p. 359.


